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PREFACE 


The  introduction  of  class  actions  laws  and  rules  of  court  recognizing  and  facilitating  class 
actions  at  the  federal  and  provincial  levels  undoubtedly  represents  the  most  significant 
procedural  change  to  have  occurred  in  Canada  over  the  past  twenty  five  years  and  probably  for  a 
much  longer  period.  As  in  other  branches  of  the  law,  important  procedural  changes  also  bring  in 
their  train  important  substantive  changes  in  the  conduct  of  the  parties  most  affected  by  the 
procedural  changes  or  the  laws  governing  their  activities.  The  materials  in  this  casebook  are 
intended  to  cover  the  key  aspects  of  class  action  litigation  induced  by  the  new  legislation. 
Obviously,  many  details  important  from  practitioners’  points  of  view  have  had  to  be  omitted  or 
curtailed  in  the  interests  of  time  and  space. 

In  working  their  way  through  the  materials  it  is  important  for  students  to  keep  their  eyes 
focused  on  the  key  issues  raised  by  the  class  actions  phenomenon.  Here  is  a  suggestive  list  of  the 
issues: 


•  What  were  the  cultural,  legal  and  economic  forces  that  persuaded  most  of  the  provinces 
and  the  Federal  Court  of  Canada  in  the  1990s  and  early  2000s  to  adopt  class  action 
legislation  and  rules  as  a  vehicle  for  facilitating  and  resolving  claims  common  to 
members  of  a  class? 

•  How  do  we  assess  the  costs  and  benefits  of  class  actions?  Have  class  actions  led  to 
behavioral  modifications  by  defendants  who  were  successfully  sued  in  such  cases? 

•  How  important  is  the  role  played  by  Canadian  courts  in  class  actions  as  compared  with 
their  roles  in  other  cases?  Do  they  merely  act  as  neutral  umpires  in  applying  the  new 
legislation  or  do  judges’  views  on  the  costs  and  benefits  of  class  actions  also  influence 
the  outcome  of  individual  cases? 

•  What  is  the  impact  of  a  multiplicity  of  provincial  class  action  laws?  Does  it  add  an  extra 
layer  of  complexity  or  is  the  position  no  different  than  in  other  branches  of  the  law  where 
provinces  have  adopted  varying  legislation?  Does  Canada  need  a  national  or  uniform 
class  actions  law  and,  if  so,  who  could  bring  this  about  and  how? 

•  What  can  defendants  do  ex  ante  to  avoid  being  sued  in  a  class  action?  How  far  should  the 
federal  and  provincial  crowns  be  exposed  to  class  action  suits?  Should  they  be  treated 
differently  from  claims  against  other  defendants? 

•  How  do  we  explain  the  fact  that  most  civil  law  jurisdiction  and,  within  the  common  law 
world,  the  United  Kingdom  have  so  far  declined  to  follow  the  North  American  class 
action  model  for  the  resolution  of  aggregate  claims? 


IX 


This  casebook  is  an  updated  version  of  the  casebook  originally  prepared  by  Professor 
Watson  for  the  use  of  his  students  at  the  Osgoode  Hall  Law  School.  Prof  Ziegel  is  very  grateful 
to  Karim  Amlani,  UofT  JD  II,  for  his  excellent  help  in  updating  the  materials  for  use  at  the 
University  of  Toronto  law  school  for  the  fall  2009  teim. 
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